
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



824 YALE LAW JOURNAL 

But it is undeniable that the tone of the decision is colored by distinct 
stress on the law of the domicil as such; a stress believed to be not 
in consonance with the language and decisions of the American cases 
on the subject. These latter are meagerly noted in the opinion, very 
meagerly. 37 The only federal case clearly in point, for instance, 
Bowles v. Field, 3 * is overlooked. This is the more regrettable as the 
policy there announced must be regarded as reversed by the principal 
case : federal courts sitting in the domicil may no longer, in deciding 
whether policy forbids enforcement within a state of contracts made 
while abroad by married women domiciled in the state, look for 
guidance to "the liberal policy indicated by Congress;" they must 
accept as the governing policy the local law of the state in which they 
sit. If this means a wider application of the "policy of the forum" 
exception, it is to that extent unfortunate for the sorely needed 
development of the conflict of laws. 

To sum up: on its exact facts the decision in the principal case is 
clearly sustainable. But extension of the influence of the law of the 
domicil as such, suggested in the opinion, seems improbable, and is not 
to be desired. For the rule that, subject to the one exception noted, 
the law of the place of contracting governs a married woman's capacity 
to make a personal contract is too firmly established in America, and 
for too good reason. 



MUNICIPAL FUEL YARDS 

It is hardly open to question, even by the staunchest of conserva- 
tives, that socialistic legislation increases apace; in fact the con- 
servatives may be the first to concede that advance in order to sound 
a note of alarm against its threatened inroads. Such legislation, either 
anti-capitalistic or paternalistic, is moreover, receiving to-day more 
moderate treatment than during our earlier history at the hands of our 
highest tribunal. That mace of conservatism, the Fourteenth Amend- 
ment, is less often swung than heretofore to strike down the work of 
state legislatures as denying due process of law to the people, and this 
tendency is recently illustrated in the case of Jones v. City of Portland 
(1918) 38 Sup. Ct. 112. The decision therein is especially timely in 
these days of coal shortage and the consequent drastic federal action 
we have just experienced, for it answers the question as to whether a 
municipality may be constitutionally empowered to operate a fuel yard. 

her coverture at the time the guaranty was signed" — has been "adjudicated 
against the bank in the courts of" Texas. Mitchell v. First Natl. Bk. of 
Chicago (1001) 180 U. S. 471, and 483, 21 Sup. Ct. 418, and 422. The plain- 
tiff's mistake lay in its choice of forum. 

" Of cases in this field there are cited six ; and of these, one from Louisiana. 

M Supra, n. 31. 
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If the operation of such a plant by the city for the benefit of its citizens 
is a public purpose, a tax may properly be levied to establish and con- 
duct the industry exactly as it may be to pave, 1 sprinkle 2 and light 3 
the streets or to operate a waterworks.* If the purpose is not public, 
as for example, to run a municipal cigar stand or, referring to an 
actual case, a plumbing supply store, 5 a tax upon the aggrieved public 
for the purpose is a taking of property without due process of law." 
In the Portland case the Supreme Court of the United States sustained 
the Supreme Court of Maine which had twice upheld unanimously 7 
the act in controversy here. 8 A city may sell fuel to its people. 9 

It is worth noting that this was no emergency measure to meet war- 
time conditions. The state statute was passed in 1903, the city 
ordinance in 191 3, the Maine Supreme Court first upheld its validity 
in April, 1914, and the decision of that court in the principal case was 
rendered in February, 191 5. 

With the economic wisdom or unwisdom of government ownership 
this comment has primarily nothing to do. 10 Nevertheless it is not to 
be overlooked that the outcome of particular cases, especially border 
line cases, will be greatly influenced by just this consideration. Indeed, 
who shall say that the unanimous decision of our Federal Supreme 
Court in the principal case may not have been encouraged by a tem- 
perature of something less than the governmentally requested 68 

1 Delphi v. Evans (1871) 36 Ind. 90, 96, 10 Am. Rep. 12, 17; Williamsport v. 
Commonwealth (1877) 84 Pa. St. 487, 493, 24 Am. Rep. 208, 212. 

2 May dwell v. Louisville (1903) 116 Ky. 885, 888, 76 S. W. 1091, 1092. 
8 Crawfordsville v. Braden (1891) 130 Ind. 149, 28 N. E. 849. 

* 1 Cooley, Taxation (3rd ed.) 217. 

'Keen v. Waycross (1897) 101 Ga. 588, 591, 29 S. E. 42, 43. 

* Citizens Saving & Loan Assn. v. Topeka (1874, U. S.) 20 Wall. 655. 

7 Laughlin v. Portland (1914) 111 Me. 486, 90 Atl. 318; Jones v. Portland 
(1915) 113 Me. 123, 93 Atl. 41. 

8 Maine Rev. St. (1903) ch. 4, sec. 87. 

* As indicating the unexpected turn which these decisions have given the law, 
it may be observed that such recent works as those following laid it down with- 
out criticism or doubt that a city could not enter the fuel business : 3 Dillon, 
Mun. Corp. (5th ed.) sec. 1292; 4 McQuillin, Mun. Corp. sec. 1809; Gray, 
Limitation of Taxing Power, sec. 246. The authors based these positive state- 
ments of the law on two mere advisory opinions of the Massachusetts Supreme 
Court and on one case in Michigan not squarely deciding the point. Opinion 
of the Justices (1892) 155 Mass. 598, 30 N. E. 1142 and (1903) 182 Mass. 605, 
66 N. E. 25; Baker v. Grand Rapids (1906) 142 Mich. 687, 106 N. W. 208. 

10 A considerable literature is ranged vigorously on both sides of the question. 
See, Douglas Knoop, Principles and Methods of Municipal Trading, London, 
1912; Lord Avebury, On Municipal and National Trading, London, 1907; Robert 
P. Porter, Dangers of Municipal Trading, London, 1907; Bernard Shaw, The 
Common Sense of Municipal Trading, London, 1908; Municipal Industries of 
Glasgow (1895) 9 Quar. Jour. Econ. 188; Municipal Ownership in Great 
Britain (1906) 14 Jour. Pol. Econ. 257; Municipal Socialism in Scotland (1889) 
1 Jurid. Rev. 33. 
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degrees in the justices' own apartments, or a rapidly dwindling bin 
of coal in the regions below ? Perhaps the legislation in question would 
not have been upheld if it had been contested a few years ago when 
economic conditions in the coal industry were not brought so forcibly 
to public attention. Certainly it would not have been upheld very 
many years ago. 

But in the legal aspect some effort will be directed toward finding 
the where and why of the rather irregular f enceline between the fields 
of public and private enterprise,— irregular because courts have set 
single fence posts according to different surveys of this whole section of 
the law. Despite the irregularity, however, the cases are susceptible 
of a rather rough classification which will be undertaken herein. 

In proceeding to enquire what kinds of enterprise a state or 
municipality may enter, no more than passing mention need be made 
of a first type, the purely governmental functions, and the provision 
of facilities for their exercise. It is perfectly clear that governments 
must perform the former and provide the latter, and equally clear that 
taxes may be levied for these purposes. 

A second type of governmental enterprise may be called the police 
regulation type, and is illustrated by the liquor dispensary cases. 11 
Under the police power as a protection to the public, liquor selling may 
be stringently regulated. The sale of liquor by the state is an alterna- 
tive to intensive regulation, and a means to the same end. The state's 
object in selling liquor is not to quench thirst at reasonable rates, but, 
in the interest of health and morals, to control and check public con- 
sumption. Perhaps for our purpose, municipal milk stations should 
be classed with liquor dispensaries. If so, it is because public health 
is likewise the primary objective there. The governmental action is 
aimed at providing pure milk to people who otherwise would get an 
unsanitary product from dealers who sold cheap. 12 Reasonableness of 
price is incidental. The principal case hardly falls in this class. 

A third type of governmental enterprise may be called the free 
supply type. There are some things regarded as necessary or valuable 
to society which either would not be supplied at all by private business 



11 See Freund, Police Power, sec. 218, where the statutes of South Carolina 
and three other states are discussed. 

12 On police regulation of milk distribution see (1916) 26 Yale Law Journal, 
67. The element of purity is frequently brought into cases of municipal 
water supply. See Lumbard v. Steams (1849 Mass.) 4 Cush. 60, 62; Smith v. 
Nashville (1890) 88 Tenn. 464, 469, 12 S. W. 924, 925. It was also introduced 
by block and tackle methods to support a Georgia town in selling ice. Holton 
v. Camilla (1910) 134 Ga. 560, 567, 68 S. E. 472, 476. Cf. State v. Thompson 
(1912) 149 Wis. 488, 521, 137 N. W. 20, 33 and Union Ice & Coal Co. v. Ruston 
(1914) 135 La. 898, 918, 66 So. 262, 269. The element of safety, also falling 
under this head of police power, was used in a decision upholding a city's 
right to supply individuals with electric illumination, — easily supportable on 
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firms, or would be so indifferently supplied," or would necessarily cost 
so much, that a substantial part of the population would be inadequately 
served or would go without altogether, if the government did not go 
into the business and offer a free supply. Examples are plentiful. 
Free public schools, hospitals, libraries, art galleries, parks and play- 
grounds have long been accepted as proper governmental activities. 14 
Service entirely without charge, though common in this class of 
activities, is obviously not essential. On exactly the same principles, 
service might be and sometimes is furnished, not free, but at cost or 
less than cost. 

The net result in most instances is to charge on the public generally 
the cost or part of the cost of serving each individual. The emphasis 
in this class is, therefore, not on the immediate benefit to the individual 
served, but on the interest of the community at large in having such 
service rendered to each individual. Hence in some instances, such as 
the public schools and the fire department, service is not only furnished 
free but its acceptance is made compulsory. How far the principles 
governing this class of activities can be invoked to justify the fuel 
yard decision will be discussed below. 

There remains a long list of public necessities, including food, fuel, 
clothing, water, light, transportation, mechanical power, etc., as to 
which the public necessity does not require that the enjoyment of 
service be compulsory, or that service be free at public expense, or 
even that it be provided at less than a reasonable commercial rate. It 
requires only that these necessities be available to all at reasonable 
prices. 

Now under free competition in business, both prices and service to 
all comers are supposed by the judges to look after themselves for 
the most part. The reason why Smith, the grocer, will charge about 
the same price for brick butter or dried prunes as does his competitor 
up the street, is found in this very word competitor. When competi- 
tion brings reasonable prices for necessities and service to all (and 
when public control is not necessary for adequate police regulation, as 
in our second class) the government has no need to regulate. And 
the government has even less interest in regulating or controlling the 
sale of luxuries. There is no great public good to come from requir- 
ing that poodle dogs and diamond tiaras be sold at reasonable rates to 
all comers. 

But public interest is aroused when the business in question deals 
with the necessities of life, and when competitive conditions do not 
exist, so that there is no natural stimulus to serve all and keep prices 

other grounds as discussed below. Crawfordsville v. Braden (1891) 130 Ind. 
149, 159, 28 N. E. 849, 852. 

" See Perry v. Keene (1876) 56 N. H. 514, 533 (highways). 

14 1 Cooley, Taxation (3rd ed.) pp. 198 and 205; Attorney Genl. v. Burrell 
(1875) 31 Mich. 25, 31 ; Salisbury Land & Improvement Co. v. Commonwealth 
(1913) 215 Mass. 371, 374, 102 N. E. 619, 621. 
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within bounds. It is then that the business is said to be affected with 
a public interest. It becomes a "public calling." 19 The proprietors 
are required by law, instead of as a natural outcome of competition, to 
serve all comers, and at rates which may be fixed by the government. 
History illustrates this. In our early law many of the most ordinary 
private occupations, as we now view them, were held to be affected 
in this way. The law of public callings included the surgeon, the 
blacksmith and the tailor and included them probably because of (i) 
the public necessity of their services and (2) the then scarcity of such 
persons in most communities. 16 They are no longer included among 
our public callings because, although the comparative necessity con- 
tinues that the public be thus served, there is no general scarcity now : 
there exists no virtual monopoly in those callings. 17 

But though conditions have changed, the test remains the same for 
public regulation of rates, and service to all comers, despite the 
reliance in many difficult cases on other auxiliary arguments, which 
only serve to confuse the issue, and which have been conscripted to 
support faltering opinions. 18 

15 Allnutt v. Inglis (1810 K. B.) 12 East 527; Munn v. Illinois (1876) 94 U. 
S. 113; Zcmesville v. Z. Gas Lt. Co. (1889) 47 Oh. St. 1, 33, 23 N. E. 55, 60; 
State v. Edwards (1893) 86 Me. 102, 105, 29 Atl. 947; Cotting v. Kansas City 
Stk. Yds. Co. (1897 C. C. D. Kan.) 82 Fed. 850, 852. 

19 Wyman, Public Service Corp., sec. 6-8. 

17 Other callings, once classified as public, have remained in that class, through 
the law's conservatism, or on the principle of stare decisis, though if the ques- 
tion were new they might not now be so classified. See Laughlin v. Portland, 
supra, note 7, at p. 491, and cases there cited. The innkeeper is perhaps another 
example. See Freund, Police Power, sec. 388. 

18 Sometimes considerable emphasis is placed upon "holding out" to do 
business with the public generally. This element may be important to the 
decision of a particular case but it should not be misunderstood. If holding 
out were a determining factor, the exquisite example of a public enterprise 
would be the cheap clothing store whose proprietor holds forth on the sidewalk 
urging all comers to buy at tremendous bargains. But once it has been settled 
that an industry is in the public class, holding out becomes important to deter- 
mine whether the particular individual concerned is conducting the business 
on a public basis. Carriers are generally in public service but there are private 
carriers as well, who do not hold out to serve all and who, therefore, are not 
subject to public regulation. Another point is often raised in cases both of 
regulation and of governmental operation, namely, the necessity of legislative 
act. During the anthracite strike in Pennsylvania in 1902, agitation for govern- 
mental intervention was opposed by this argument, that there had been no 
legislation. (1002) 36 Am. L. Rev. 916, 917. In the case of cities, whose powers 
are confessedly limited, this may be a deciding factor. Spaulding v. Peabody 
(1891) 153 Mass. 129, 26 N. E. 421. But this should not be thought to determine 
whether a business is or is not public. The validity of a statute (to be decided 
by the courts) depends upon whether the enterprise which is the subject of the 
legislation is in fact a public enterprise. To say that the statute makes the 
subject public is to say that the legislation validates itself,— the old process of 
lifting by bootstraps. This lack of clearness,— the failure to cut sharply 
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Now another way of securing reasonable prices to the public, besides 
fixing the charges of private firms, is for the government to embark 
in the business itself ; and this gives us a fourth class of governmental 
activities. Municipal light and water plants are common. And the 
City of Cleveland chose this means to provide its people with a three- 
cent car fare. Hence it is that the question of what business a govern- 
ment may itself operate to secure reasonable rates and non-discriminat- 
ing service is closely related to the question of what business it may 
regulate for the same purpose. 19 These tests of public necessity and 
virtual monopoly have been generally applied to cases of governmental 
control and seem nearly always to be present and applicable as well to 
cases of governmental operation. 20 As used in the cases, the phrase 
"public necessity" is self-explanatory; not so the phrase "virtual 
monopoly," upon whose application certain limitations have been more 
or less generally recognized. 

The first limitation enters in connection with the element of time. 
That may be a monopoly to-day which was not yesterday, and the con- 
between the questions of whether legislation is necessary before the court will 
act and whether the business is public so that legislation would be valid if 
enacted, — is to be observed in the following cases both of control and govern- 
mental operation. Keen v. Waycross (1897) 101 Ga. 588, 591, 29 S. E. 42, 43 
(city entering the plumbing supply business); Mobile v. Yuille (1841) 3 Ala. 
137, I42-I43< 36 Am. Dec. 441, 446 (regulation of the price of bread) ; Delaware 
Lack. & Wn. R. R. v. Central Stk. Yds. & Trans. Co. (1889) 45 N. J. Eq. 50, 
62, 17 Atl. 146, 151 (bill to require Hoboken stock yards to serve all comers, 
particularly complainant; no statute; dismissed). Note, however, the clearer 
discussion of this point in the dissenting opinion of Dixon, J. in the case last 
cited, on rehearing (1890) 46 N. J. Eq. 280, 19 Atl. 185. And see American 
Live Stk. Com. Co. v. Chicago Live Stk. Exch. (1892) 143 111. 210, 238, 239, 32 
N. E. 274, 282 (membership in exchange not open to all comers), where the 
usual necessity for a statute was explained by remarking the practical diffi- 
culty of placing on the courts the first determination of whether a particular 
business is public. Cf. Spaulding v. Lowell (1839 Mass.) 23 Pick. 71. In one 
practical way legislation does make that public which was private before. There 
is a strong presumption that legislation is valid, rebuttable only by a very clear 
case. Perry v. Keene (1876) 56 N. H. 514, 534. Within this presumptive belt 
between what the judges themselves think about the matter and what they 
would concede to be a possible view of other reasonable men, the legislature 
does settle finally that an enterprise is public. 

"See Burlington v. Beasley (1876) 94 U. S. 310, 314; Opinion of the Justices 
(1892) 155 Mass. 598, 30 N. E. 1142; Wyman, Pub. Service Corp. sec. 218, 
note 1. 

20 State v. Thompson, supra, note 12, at p. 521 ; Crawfordsville v. Braden, supra, 
note 3; State v. Toledo (1891) 48 Oh. St. 112, 26 N. E. 1061. The virtual 
identity of the two questions— what business a government may regulate and 
what it may operate— when the only public object to be secured by government 
operation is service to all at reasonable commercial rates, is, however, 
often obscured by confusing these cases with those involving other distinct 
classes of governmental activities, such as those discussed above, which are 
justified on quite different grounds. 
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verse is equally true. 21 Where there is something of permanence about 
the monopolistic condition, the case is clear enough, but it is not so 
clear where a mere temporary emergency exists, say, a monopoly 
because of a one season crop failure, a transportation congestion, or 
a strike at the source of supply. The Opinion of the Justices 22 which 
has been noticed as opposing municipal dealing in fuel, even under 
legislative authority, expressly differentiated between ordinary and 
emergency conditions. It conditionally seemed to approve municipal 
action in the latter case. On the other hand, though the Portland case, 
by authorizing the sale of fuel in season and out of season, might 
seem to go much further, it has been thought by a writer in one 
periodical not to authorize mere emergency sales. 23 There is no ques- 
tion but that conditions for the public become urgently serious in brief 
emergencies. Governmental interference, however, may be almost as 
serious as the emergency; and when emergency is the reason for 
governmental interference, it should likewise be the reason judicially 
assigned for sustaining municipal action. No effort should be made 
to crowd the business into the field of those affected with a public 
interest by decisions which in terms would justify permanent control, 
where only temporary relief is needed. Emergency action, limited by 
the extent of the emergency, may perhaps constitute a fifth class of 
permitted governmental activities. 24 But as a test of public callings, 
with all the broad legal consequences that follow from that classifica- 



" The conditions which justified the decisions in the grain elevator cases were 
said to have been developing over a period of 20 years. Munn v. Illinois, supra, 
note 15, at pages 131-132. It has been suggested that conditions are pursuing a 
contrary tendency in cases under the mill acts. Laughlin v. Portland (1914) 
in Me. 486, 491-492, 90 Atl. 318, 320. The importance of this observation lies 
in the fact that there is no need for precedent to establish a public use. Munn 
v. Illinois, supra (regulation) ; Sun Printing & Publ. Assn. v. New York 
(1896) 8 N. Y. App. Div. 230, 40 N. Y. Supp. 607 (municipal ownership). 
And conversely (though to a lesser degree because of the doctrine of stare 
decisis) the fact that there is precedent, particularly old precedent, should not 
settle that a business is public now. Compare the cases of the surgeon, the 
tailor and the blacksmith referred to above. 

22 (1903) 182 Mass. 60s, 610, 66 N. E. 25, 26. 

23 (1918) 86 Cent. L. Jour. 21, 22. 

"Obviously no attempted classification in a growing subject can claim to be 
complete and final. No such claim is made for the classification in the text. 
It may be worth while noting, however, that there are municipal or state 
activities which are purely incidental and which, if undertaken independently, 
might not be justified. They may be incidental in one of two ways. First, they 
may be an appropriate aid to accomplishing a proper governmental undertaking, 
as for example, the operation of a quarry in connection with the paving of 
streets. See, Schneider v. Menasha (1003) "8 Wis. 298, 95 N. W. 94. Second, 
they may utilize a by-product of a governmental industry. Cf. Holton v. Camilla, 
supra, note 12, with the language of Lumpkin, P. J. in Keen v. Waycross, supra, 
note 5. A city might sell coke from a municipal gas works. 
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tion, we conclude that "virtual monopoly" in the legal usage must be 
something more than an obviously temporary monopoly. 

Another and most important qualification is that monopoly must be 
an inherent tendency of the business. There may chance to be but 
one clothing store in a town; clothing is a comparative necessity, at 
least in most latitudes where the due process clause of the American 
Constitution can be invoked; but the clothing business is not because 
of this circumstance made subject to price regulation nor to the serve- 
all-comers rule, — that is, it is not made a public calling, — for* there 
is nothing about the clothing business itself to make free competition 
difficult. 25 Potential competition may be almost as effective a check 
as actual competition. 

This requirement of an inherent tendency in the business, — often 
expressed by saying that it must be a "natural monopoly," — has an 
important application to another kind of monopoly which is familiar 
to-day and popularly hated, that of combination. In a field wherein 
competition is readily possible (at least in theory) and wherein the 
monopoly is solely the result of the action of one or more powerful 
corporations in buying out competitors, or controlling the market by 
the use of unfair methods or any of the various modern devices for 
stifling competition, — in other words where it is a purely artificial 
monopoly, — the industry does not thereby become clothed with a 
public interest. 26 The remedy is to be sought by breaking up the 
monopoly. 27 



25 Conversely, a hundred hotels in a great commercial center do not take 
the innkeeper out of his legal classification, nor does a choice of several rail- 
road lines between some cities make railroad transportation a private calling. 
An inherent tendency to monopoly in a business usually results in a generality 
of that monopoly. But how far generality may be regarded as a test of 
virtual monopoly is not apparent. The rule of the grain elevator cases, first 
applied in Munn v. Illinois, supra, note 15, and Budd v. New York (1892) 143 
U. S. 517, 12 Sup. Ct. 468, to the strategically important grain ports, was later 
extended on the authority of those cases to small towns in North Dakota. 
Brass v. No. Dakota (1894) 153 U. S. 391, 14 Sup. Ct. 857, affirming State v. 
Brass (1892) 2 N. D. 482, 52 N. W. 408. But, in the state court decision, the 
Chief Justice, while yielding to the majority, observed that perhaps the rule 
applicable to the large centers should not be applied to cases wherein the facts 
were so different. His view is persuasive. Classification within a particular 
industry seems reasonable. 

2S This limitation has been so generally accepted and observed that express 
decisions on the point are few. -See, however, Ladd v. Southern Cotton Press 
& Mfg. Co. (1880) S3 Tex. 172, 189; American Live Stk. Com. Co. v. Live Stk. 
Exch., supra, note 18, at p. 236-237. It is implied in the many references in the 
authorities to "natural" and "legal" monopoly. 

21 It does not follow that in certain lines of business where an existing ten- 
dency to monopoly is now popularly attributed to artificial combination, we 
may not yet recognize that the tendency is, in fact, inherent in the economic 
and geographical conditions affecting the business and, abandoning the effort to 
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Monopoly must then, we conclude, where it is to serve as a test, be 
(i) reasonably permanent, (2) inherently characteristic of the busi- 
ness, and (3) not merely the result of artificial methods of combination 
or of stifling competition. Such a monopoly, plus a public necessity, 
must, it would seem, be present to permit either governmental fixation 
of prices or governmental serve-all-comers regulation, or governmental 
operation solely as a means to these ends. 

What then of the principal case, wherein the city of Portland was 
authorized to sell fuel to its inhabitants ? In which of our four classes 
must we find room for this latest addition to the list of lawful municipal 
activities? We have seen that it clearly is not within either of the 
first two classes. Is it then to be placed in class three or class four? 
The chief distinction between the two is that, in the former class, the 
public interest in the general enjoyment of some service or commodity 
of public necessity or advantage is thought to require that it be 
furnished not merely at a reasonable commercial rate, but on still more 
favorable terms, — either without charge or on better than a business 
basis ; while in the latter class all that is deemed necessary to the public 
interest is a reasonable commercial rate. In class three, therefore, 
there need be no monopolistic element. The freest commercial 
competition will not, at least for any length of time, maintain prices 
at a level that does not allow a business profit. In class four, on the 
contrary, it is at least the present theory of our law that free competi- 
tion will result in reasonable commercial rates; if these are all the 
situation demands, the monopoly element must be present to require 
or justify governmental action. 

The opinion of the Supreme Court is not illuminating. It emphasizes 
the great weight to be given in such cases to the opinions of the state 
courts, quotes at some length from the first Maine decision in which 
the ordinance in question was upheld, 28 and concludes by comparing 
the furnishing of heat with the furnishing of light and water, and the 
furnishing of coal for heating with the furnishing of natural gas for 
the same purpose. 29 By the analogies relied on, it seems therefore to 
treat the case as one of "public calling," coming within our class four. 
That "heat is as indispensable to the health and comfort of the people 
as is light or water" may be conceded. But the statement, in effect, 
that it makes no difference by what means or systems heat is 
furnished is not so readily to be accepted. The business of furnishing 
water, electric light, or gas — whether natural or artificial and whether 
for light or for heat — is a public calling because the necessary 



restore competition by legal compulsion, substitute governmental regulation 
under the law of public callings or the alternative remedy of government oper- 
ation. The packing house, for example, may follow in the footsteps of the 
grain elevator. 

28 Laughlin v. Portland, supra, note 7. 

"State v. Toledo (1891) 48 Oh. St. 112, 26 N. E. 1061. 
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machinery for distribution through the public streets makes free 
competition impracticable. Not only is the duplication of such systems 
economically wasteful, resulting in higher rather than lower charges to 
the public, but recognizing this, the public authorities generally refuse 
to grant the necessary permission for such duplication. There results 
not only a natural, but in most cases a legal monopoly. 30 

It is true also, as pointed out in the Laughlin case, that a purpose 
may be public though no governmental permission for the use of 
the streets is had or needed. But, if applied to "public callings," this 
merely proves that the monopolistic element need not always be sup- 
plied in the same way. It does not answer the objection that, to bring 
the case of the fuel yard within the same principle as the electric light 
or water or natural gas company, that element must in some way be 
supplied. The Laughlin case, in a passage not quoted by the Supreme 
Court, 31 finds the monopoly element in the alleged existence of 
"monopolistic combinations" controlling "the mining, transportation 
and distribution of coal." That monopoly artificially maintained by 
combination will not satisfy the test of a public calling has already been 
pointed out. But furthermore, the legislation in question was not 
directed at mining or transportation ; it dealt only with retail distribu- 
tion. It would not be difficult to argue that the mining of coal, or at 
least of anthracite coal, if that may be treated as a distinct commodity 
for which there is no really equivalent substitute, is under present condi- 
tions, not merely by artificial combination, but by the inherent tendency 
of natural and economic conditions, a virtual monopoly; 32 but if so 
there is no magic in a municipal coal yard as a remedy for this condi- 
tion. 33 Neither the Maine court nor the federal Supreme Court 
specifically declared that a monopoly of the business of selling coal at 
retail existed in Portland, or even that there was ground to infer or 
presume the existence of such a monopoly ; still less, that any conditions 
were shown or suggested which would create an inherent tendency to 
such monopoly, or place it beyond the reach of state laws against 
artificial combination. Retail coal yards may not spring up quite as 
easily on every street corner as retail groceries or drug-stores or 
clothing stores ; but there are no practical requirements of locality or 
equipment or even of large capital which would seem to place the busi- 
ness outside the operation of the usual laws of competition. 34 



"State v. Thompson, supra, note 12, at p. 521; Crawfordsville v. Braden, 
supra, note 3 ; Zanesville v. Gas Light Co., supra, note 15. 

31 Laughlin v. Portland, supra, at p. 499. 

32 See (1902) 14 Green Bag, 514 and 570; Freund, Police Power, sec. 373, 
note 4. Cf. State v. Loomis (1893) 115 Mo. 307, 320, 22 S. W. 350, 353; 
Millett v. People (1886) 117 111. 294, 303, 7 N. E. 631, 63S; 

33 See Opinion of the Justices (1903) 182 Mass. 605, 610, 66 N. E. 25. 

" It must not be overlooked that the Maine court limited its discussion of 
monopoly to a consideration of the economic conditions in the coal industry, 
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The opinion in the Laughlin case seems finally to rest on inadequacy 
of supply, with a recurrence to the analogy of the water company. The 
cause of the inadequacy is declared to be immaterial. But the cause 
is clearly material in determining whether the proposed remedy has any 
reasonable relation to the object by which it is sought to be justified. 
A public water supply furnishes a real remedy for the inadequacy of 
private supply. No attempt is made to show us how a municipal fuel 
yard will increase the supply of coal. 35 

It is believed that a much stronger case could be made out for 
the legislation in question by invoking the underlying principle of 
class three, rather than of class four; and that a public hospital 
furnishes a better analogy, though less speciously apparent, than a 
natural gas company. The public hospital is maintained, not primarily 
for the well-to-do, who would secure reasonably adequate medical care 
without it, but because there is a large section of the public, especially 
in large cities, who could not or would not afford such care without 
public assistance. So it might not unreasonably be contended and 
believed that there is a considerable section of the public, made up 
of the poorer classes in northern cities, who are not in fact under 
commercial conditions adequately supplied with coal in winter weather 
at prices they can afford to pay. Those who live from hand to mouth 
nearly always pay most for everything they buy. The poor buy coal 
in small quantities, which it hardly pays the dealer to handle, except 
at prices aggregating much more per ton than the more prosperous 
consumer is obliged to pay. Nor is it wholly a question of inability 
to pay a fair commercial price for the quantity purchased. The line 
between class three and class four may not always be clear cut. So 
far as the poor are concerned, especially in times of shortage, competi- 
tion partially breaks down, because the basket trade is hardly worth 
competing for. Thus though there may be no monopoly, though 
competition, actual and potential, may sufficiently regulate the price to 
the well-to-do, and ensure them service, it may fail entirely to protect 
the poor man who wants but a hodful or two of coal. Indeed it is 
competition, in another aspect, from which he suffers; he cannot 
compete with the prosperous charge customer for even his little share 
of the supply available. 

A statute or an ordinance, then, that sought to ensure the poor an 
unfailing supply of coal in such quantities as they could or would 
afford to buy, even at prices that would yield a fair business profit, 
might perhaps be justified, if reasonably adapted to the end in view. 
Such a case would be on the border-line between class three and class 

although both the statute and the ordinance in question specifically provided 
for the sale of wood as well. The latter business is, if anything, even less 
monopolistic than the retail selling of coal. 

35 Cf. Opinion of the Justices, supra, note 33, and dissenting opinion of 
Loring, J. 
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four, obtaining some support from the principles of each. The 
legislation in the instant case, considered as a provision for the poor, 
came even more directly within the principles of class three, since 
it provided for sale at cost, or in other words, at less than a reasonable 
commercial rate. 

The objection to the legislation, and to the implications of the 
opinions in which it was sustained, is that neither statute nor ordinance 
was limited to any particular class of trade, nor was any such limita- 
tion imposed by the decisions. To require an investigation of the 
financial ability of each customer might be impracticable; but this 
would not be necessary. By restricting the business to sales in small 
quantities, the only need which, it would seem, could justify the legis- 
lation, would be amply provided for, and the practical effect of this 
restriction would adjust the remedy to the disease as closely as can be 
expected in practical legislation. 

It does not follow that even without such a restriction either 
statute or ordinance should have been held wholly invalid. The 
decisive question might well be what action the city had actually taken 
or proposed to take under the ordinance. In spite of popular language, 
constitutional decisions do not deal with the abstract validity of 
statutes, but with the legality of action taken or proposed in reliance 
on the statute for authority or justification. If the actual operation 
of the municipal yard had been governed by the considerations above 
suggested, the taxpayers' objections might well be overruled, even 
though the language of both statute and ordinance might go much 
further than the case actually presented, and beyond what the court 
could properly approve. But if it appeared that under the authority 
of these enactments the city had entered without restriction into the 
business of supplying at cost all the coal requirements of the 
community, domestic and industrial, for rich and poor, in small 
quantities and in large, another case would be presented. It is believed 
that the subject must have further consideration, and that distinctions 
must be observed of which there is no hint in the opinion under dis- 
cussion, before the law can be considered as settled, or the real mean- 
ing and effect of the Supreme Court's decision can be measured. 
There is little doubt, however, that the tendency of the times is toward 
a considerable extension of governmental activities in the line of so- 
called social legislation, and that there may be worse shocks in store 
for the conservatives than any they have suffered from the judicial 
approval of municipal coal yards. 38 



" For a recent review of the principal case, see, Is Government Merchandising 
Constitutional? (1918) 52 Am. L. Rev. 215. Other discussions of the same gen- 
eral subject and of related cases not here considered will be found in (1915) 
IS Columbia L. Rev. 179; (1914) 2 Va. L. Rev. 152; (1913) 12 Mich. L. Rev. 
132; (1903) 16 Harv. L. Rev. 584; (1891) 5 Harv. L. Rev. 30; (1873) 21 
Am. L. Reg. 493, note. 



